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1  Introduction  

 

1.1  The Appeal is against Broxbourne Council’s refusal of Planning Permission 

under 07/18/0514/F.  The application site is Cheshunt Football Club, Theobalds 

Lane, Cheshunt, Herts EN8 9LY.  The Planning Application was registered on 

24th May 2018 and refused on 23rd November 2020. 

1.2  The original reasons for refusal were as follows; 

1. In the absence of any inclusion of affordable housing and contributions to 

community facilities that would mitigate the impacts of the development, the 

development fails to deliver a balanced package of planning obligations 

contrary to Policies PO1 and H2 of the Broxbourne Local Plan 2018-2033. 

 

2. Increased levels of motorised traffic associated with the development would 

exacerbate air quality issues within the A10 air quality management area 

without adequate mitigation contrary to Policy EQ2 of the Broxbourne Local 

Plan 2018-2033. 

 

3. The development would have an unacceptable impact on the amenity of the 

residents in Montayne Road bounding the site by way of overlooking and 

the perception of being overlooked, contrary to Policy EQ1 of the 

Broxbourne Local Plan 2018-2033. 

 

4. The design of the development would have an unacceptable impact on the 

visual amenity and character of the surrounding area, contrary to Policy 

DSC1 of the Broxbourne Local Plan 2018-2033. 

 

1.3  Reason for refusal 2 is not being defended and, as there are no subsidiary 

issues like an application for costs arising in respect of it, I do not comment on 

it further. 
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2.  Witness Details 

 

2.1 My name is Jennifer Thompson and I am a Consultant Principal Planning Officer 

at Broxbourne Borough Council.  I have 17 years’ experience as a planning 

professional, working as town planner in a range of sectors including Local 

Authority Planning, Development Control Departments at Epping Forest District 

Council and the London Borough of Havering. I was also seconded to the Policy 

Team for over a year at Epping Forest District Council. I have worked in private 

practice for a multi-disciplinary consultancy (Bidwells) and in my own practice.  

These roles often involved dealing with issues related to the integration of new 

development within sensitive urban and townscape contexts. 

 

2.2 I hold a BSc in Environmental Science from the University of Southampton and 

an MSC in Spatial Planning from the University College London from the Bartlett 

School of Planning.  I have been registered with the RTPI since 2005 and 

became MRTPI in 2015. 

 

2.3 My development control experience includes working for the London Borough 

of Havering between December 2004 and October 2007 as a Planning 

Assistant, before moving to Bidwells in October 2007. During my time at 

Bidwells I worked primarily on large scale majors in various locations including 

Watford, Harlow, Brentwood, Bury St Edmunds and Canterbury.  I then left in 

December 2008 after securing a position at Epping Forest District Council. 

 

2.4 Commencing December 2008 in my role as a Senior Planning Officer at Epping 

Forest District Council I worked in both the Development Control and Planning 

Policy Teams.  In Development Control my focus was primarily small-scale 

majors and complex applications and planning appeals.  I also registered 

applications, responded to complaints, trained new staff members, presented 

applications at Planning Committee and balanced the merits of over 1200 

applications during my appointment.  In the field of policy-making, I was 

responsible for the progression of several evidence-base documents 

underpinning the Draft New Local Plan, including the Strategic Housing Land 

Availability Assessment, Open Spaces, Sport and Recreation Assessment, The 



6 
 

Heritage Appraisal and the Sustainability Assessment.  I was also responsible 

for the associated consultant tendering processes, interview and appointment 

of the selected consultancies and managed a small team. 

 

2.5 In 2014, I formed Thompson Planning Limited, becoming incorporated in 2017.  

My consultancy covers London and the South East and my work includes 

householder applications and small-scale major applications.  My Company has 

been sub-contracting to Broxbourne Borough Council since June 2020. 

 

2.6 In my capacity as a planner and built environment professional, I have worked 

for and with various Local Authorities, Developers and Housing Associations.  I 

consider I am able to take a balanced professional view in assessing the impact 

of a development on the character and appearance of an area. 

 

2.7 The evidence which I have prepared and provide for this appeal (in this Proof 

of Evidence) is true and I confirm the options expressed are my true and 

professional opinion. 

 

3  Relevant Legislation  

  

3.1 Relevant legislation and policy is agreed in the Statement of Common Ground.   

    

3.2 In addition to the Broxbourne Local Plan Policies, the associated evidence base 

documentation is relevant, namely the Broxbourne Leisure Facilities Strategy, 

Outdoor Sports Facilities, Final Strategy dated December 2013 and the Draft 

Infrastructure Delivery Plan dated January 2018. 

 

4.  Relevant History 

 

4.1 Application 07/16/1369/F sought permission for the following; 
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Area 1 - new stadium with up to 5,192 seats, 66 no. 1 bedroom apartments, 70 

no. 2 bedroom apartments, 22 no. 3 bedroom houses and 28 no. 4 bedroom 

houses, highway access works, internal roads and supporting infrastructure. 

Area 2 - northern block - new facilities for cheshunt football club in use classes 

d1, d2 and sui generis - matters relating to internal layout and appearance 

reserved. Area 3 - western block - new sports, community, leisure and 

commercial uses in use classes a1, a3, a4, a5, b1, d1 and d2 - matters relating 

to internal layout reserved. (refused) 

4.2  The Inquiry focusses upon the Council determination 07/18/0514/F subject to 

this refusal.  However insomuch as differences between the proposals are 

discussed, then this refusal and associated application documentation is 

relevant. 

5 Scope of Evidence 

 

5.1 My evidence is given on behalf of Broxbourne Borough Council (hereafter 

referred to as BBC) and concerns the following issues; 

i) the importance of a balanced package of planning gains as part of the 

redevelopment of this site (Reason 1 on the Council’s Decision Notice).  

ii) impacts on the amenities of residents in Montayne Road (Reason 3 on 

the Council’s Decision Notice). 

iii) impacts of design on visual amenities and local character (Reason 4 on 

the Council’s Decision Notice) ; 

5.2  My evidence does not extend to the viability of the proposed development in 

relation to the package of planning gains offered.  This aspect is addressed by 

Mr. Gerry Wade, Derek Wade Waters who deals fully with viability.  Equally my 

evidence does not extend to the housing supply calculation which is addressed 

by Mr. Martin Paine, the Council’s Principal Planning Officer.  I take into account 

the conclusions of those experts when reaching my views on the proposal. 

5.3 The focus of my review and basis of evidence is the material provided as part 

of Application 07/18/0514/F detailed in Appendix 1. 
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6  Decision-Making Context  

 

6.1  I was not involved in the planning determination of the application subject to this 

Appeal.  However, I have reviewed the Officer Report, Committee Webcast and 

Application Consultation Response.  Whilst I have reviewed these for 

information, I have used my own professional experience and judgement, 

based on the relevant policies, to support the reasons for refusal herein. 

6.2  My evidence considers and takes account of the relevant Planning Policy 

context. 

6.3  Having considered the reasons for refusal issued, I am satisfied that the 

concerns raised by Councillors when determining the application result in an 

overarching harm that outweighs the relative benefits of the proposals whether 

each reason is considered individually or cumulatively.  The reasoning for this 

opinion will be detailed below. 

     

7  Reason for Refusal 1 

 

7.1  The reason for refusal states: 

In the absence of any inclusion of affordable housing and contributions 

to community facilities that would mitigate the impacts of the 

development, the development fails to deliver a balanced package of 

planning obligations contrary to Policies PO1 and H2 of the Broxbourne 

Local Plan 2018-2033. 

 

Policy Context 

NPPF 

 

7.2  The NPPF states in para 34: ‘Plans should set out the contributions expected 

from development. This should include setting out the levels and types of 

affordable housing provision required, along with other infrastructure (such as 

that needed for education, health, transport, flood and water management, 



9 
 

green and digital infrastructure). Such policies should not undermine the 

deliverability of the plan.’ Policies PO1 and H2 of the Broxbourne Local Plan 

fulfil this requirement. 

7.3  Para 57 of the NPPF continues ‘Where up-to-date policies have set out the 

contributions expected from development, planning applications that comply 

with them should be assumed to be viable. It is up to the applicant to 

demonstrate whether particular circumstances justify the need for a viability 

assessment at the application stage. The weight to be given to a viability 

assessment is a matter for the decision maker, having regard to all the 

circumstances in the case, including whether the plan and the viability evidence 

underpinning it is up to date, and any change in site circumstances since the 

plan was brought into force. All viability assessments, including any undertaken 

at the plan-making stage, should reflect the recommended approach in national 

planning guidance, including standardised inputs, and should be made publicly 

available.’ Bold emphasis provided by the author. 

 

Broxbourne Local Plan 

 

7.4 The Broxbourne Local Plan 2018-2033 was adopted on 23rd June 2020.  The 

application site represents land allocation CH7 in the Local Plan and the 

Appellants were party to the Local Plan Examinations in promoting the site for 

the development as allocated. 

 

7.5 Policy PO1 states: 

Planning obligations will be sought by the Council to deliver sustainable 

development. This may include (but is not limited to) measures to mitigate the 

impacts of development and to meet the costs of associated infrastructure. It 

may also include other measures to make a development acceptable in 

planning terms, where possible, appropriate, and financially viable, in 

accordance with the Community Infrastructure Levy Regulations. 
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7.6 Policy H2 States: 

I The provision of affordable housing will be required on all new residential 

developments of more than 10 units, or the site has an area of 0.5 hectares or 

more. 

II. Attempts to circumvent this threshold by fragmentation of a large site, and/or 

underdevelopment of a site suitable for a higher density will be strongly resisted. 

III. 40% of units in the development are required to be affordable. 

IV. The affordable housing split will be 65% affordable housing for rent and 35% 

affordable housing for sale unless identified requirements or market conditions 

indicate otherwise.  

V. Affordable Housing should be provided on site. Every proposal that includes 

affordable housing should ensure that the market and affordable housing are 

integrated within the scheme, have the same external appearance and quality; 

and accord with all other development standards in this plan. 

VI. Contributions towards the off-site provision of affordable housing in lieu of 

on-site provision will be an exception and will only be accepted in relation to 

developments which the Council considers are unsuitable for the provision of 

affordable housing. Contributions towards the off-site delivery of affordable 

housing will be negotiated on a site by site basis, with regard to the Council's 

Affordable Housing Strategy, and national policy requirements and funding 

arrangements at the time of the negotiation. 

VII. Proposals to provide affordable housing (or financial contributions towards 

off-site provision) which fall short of the above requirements on ground of 

viability shall only be acceptable where they are accompanied by a full 

economic appraisal of the development costs and anticipated values. 

 

7.7  Policy CH7 States: ‘Cheshunt Football Club will be developed as a mixed 

sporting, community, commercial and residential development comprising: 

1.Enhanced facilities and football stadium; 

2.A development of approximately 4,000 square metres net floorspace for 

community, business, leisure and ancillary retail uses; 
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3.Approximately 165 new homes. The site will be developed in accordance with 

a comprehensive masterplan. Incremental development of the area will be 

resisted’. 

7.8 No part of the policies above or associated supporting text suggest there would 

be a waiver of the usual planning obligations or commitments. There is a 

continuing requirement for site allocations to comply with the other relevant 

policies of the development plan.  No waiver of obligations and affordable 

housing is implied by policy CH7. 

 

7.9 Policy CH7 seeks to provide for the redevelopment of the existing sports 

grounds for a mixed sporting, community, commercial and residential 

development. It is acknowledged in the policy that the residential development 

will fund the redevelopment. There is no provision made for reduction in the 

usual planning obligations or affordable housing within the policy. The policy 

simply seeks ‘enhanced facilities and football stadium’. There is no suggestion 

these enhancements are limitless at the expense of the Affordable Housing 

Provision or other social infrastructure secured by planning obligations. The 

policy is not intended to facilitate any amount of football club facilities, at any 

cost, at the expense of affordable housing and planning obligations.  The 

facilities which can be provided are only those which are proportionate to the 

club’s reasonable needs.   

 

7.10 Whether the development proposed for the facilities and stadium is 

disproportionate can be established by reference to the underlying need for 

enhancement, that is, the objective to progress further in the football leagues. 

League standards and requirements are reflected upon in the evidence by my 

colleague Mr Gerry Wade, and works that go beyond those league 

requirements are arguably going beyond what is necessary. Without 

meaningful justification for the provision of these further facilities and 

expenditures, it can only be interpreted that the additional funds required for 

unnecessary facilities is at the direct expense of the community provision for 

affordable housing and planning obligations for local infrastructure. The 

importance of the affordable housing provision and planning obligations is 
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explored in more detail in paragraph 7.16 below and this must be offset against 

the modest benefits of this disproportionate provision of sporting facilities on 

site that goes beyond what is reasonably necessary to achieve the club 

ambitions and to meet policy CH7. 

  

The identified need for contributions 

 

7.11  The Officer’s Report was clear that the following would usually be anticipated 

for a development of 163 new homes; 

- affordable housing (40% of the housing units of which 65% should be 

affordable rent and 35%shared ownership) or £6.5 million as a commuted sum  

- HCC sum of £750,000.00 (not inc highway matters) 

- A community contribution of at least £1 million 

- a Shared cost for strategic infrastructure (road, bus, rail, walking and cycling)  

The contributions forming part of the application 

 

7.12 At the point of determination, the Appellant’s position was that any contribution 

beyond £270,000.00 was not viable (para 8.34 of the Officers report where it is 

suggested this should contribute to highway and traffic improvements on 

Theobalds Lane/A10). In addition, a number of benefits were put forward and 

the accompanying documentation suggests these benefits should be weighed 

against the absence in planning contributions and affordable housing.  The 

suggested benefits are explored in more detail in paragraph 7.19 below. 

Summary of the Council’s Issues relating to Reason for Refusal 1 

7.13 The Council’s concerns regarding the provision of obligations and affordable 

housing for the development are as follows: 

 

i) The Appellant alleges that the provision of obligations and contributions 

are unviable.  However, review of the development suggests the viability 

of the scheme is compromised by a disproportionate provision of facilities.  

The justification for the club enhancements is the requirement to climb the 
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football league tables. However, the Council has identified that the 

proposed facilities exceed the minimum standards required for league 

advancement and that the funds that could be used for planning 

contributions are being diverted into superfluous facilities Equally, the 

Council has identified that the viability information supplied relates to a 

scheme not presently under consideration and is therefore likely to yield a 

different GDV. The Council will provide more detailed comments on this 

matter once the information has been made available by the Appellant. As 

such, the Council is reducing the weight attributed to the viability 

assessment when conducting the assessment in accordance with Para 57 

of the NPPF. 

ii) The Appellants allege the package of community gains is sufficient to 

represent ‘other measures to make a development acceptable in planning 

terms’ as outlined in policy PO1.  The Council contends the benefits 

identified are not sufficient and will elaborate why in more detail in 

paragraph 7.22 below. 

iii) There is also a need to consider a mechanism for a ‘clawback’ of 

contributions to be agreed subject to gross GDV enabling profit beyond the 

envisaged 3% that may be provided by way of legal agreement. Similarly 

annual revenue generated from the development should be considered as 

a means of recourse for public funds and facilities (Planning Obligations 

and Affordable Housing), by way of a clawback mechanism also. 

iv) Any legal obligation should also incorporate a comprehensive package of  

community benefits and clear facilities management plan that is presently 

lacking. 

7.14 However, even should points ii and iii be agreed, it remains that Members 

concluded at the Council meeting that the obligations package was not acceptable 

as it proposed facilities which were disproportionate to the reasonable 

requirements of the club. 

7.15  The Officer’s Report to committee in respect of the planning determination was 

clear in paragraph 8.40, that, whilst Officers had considered the planning balance 

and the advancement of the application without provision of planning obligations, 

“Members would have to be satisfied that the overall benefits to the community 
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would justify approval”. The Report continues to clarify “Officers are satisfied that 

the securing of the long term future of a profitable and successful football club 

and its associated community programmes represents a major community asset 

to provide that justification. The new stadium, club house and 

community/commercial block will provide for wider community activities and an 

overall centre of sporting excellence that would mirror the successful Rosedale 

Sports Club development. They could also provide for a significant increase in 

financial returns to the Councils that would provide returns to the Community. 

Finally, when concluding later the Officers were clear in stating in paragraph 9.6 

“In the implementation of the scheme, the detail of the planning obligation and its 

ability to control and assure correct delivery of the stadium and associated 

benefits is crucial and Officers would ensure that it is fit for purpose.” 

The Harm Identified 

 

7.16 The Council’s position is that the failure to provide planning obligations and 

affordable housing due to a disproportionate provision of sporting facilities on site 

result in a very real harm arising in respect of inadequate infrastructure to service 

the new development (libraries, youth and childcare facilities, education provision, 

fire and rescue services as sought by the HCC toolkit), inadequate provision of 

planned affordable housing within the Borough and inadequate provision of 

community leisure spaces. This will create a deficit in the Borough of these 

identified facilities and provisions. 

 

7.17  The Council has concluded that the proposals exceed the requirements of 

progression to the next league and my colleague Mr Gerry Wade will elaborate 

on this matter in his evidence. Were such superfluous costs not incorporated, 

the funds for their provision could be redirected to Planning Obligations and 

Affordable Housing 

 

7.18  Cheshunt FC was particularly identified in the Council’s Leisure Strategy 

Outdoor Facilities Study for improvements to changing facilities, showers and 

other essential facilities including ground improvements to allow progression 
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(page 154). Page 59 indicated that the club were seeking 50/50 match funding 

from the Football Stadia Fund and County FA to make enhancements. The 

report concluded with issues to address on page 68 and these include the need 

for a pitch booking system, strategic approach to pitch provision and 

management, future maintenance and management of the amount and mix of 

pitches available. The study also identifies that, on a Borough wide review, there 

are shortfalls in mini-soccer pitches and pressure on junior pitch availability. The 

provision of 3G pitches is also of importance. The Appellants have clearly had 

regard to this document as referenced in paragraphs 5.40 and 5.41 of the 

Statement of Case, yet there is no clear relationship between the works 

proposed, the leagues requirements and the requirements of the Councils 

Leisure Strategy Outdoor Facilities Study provided.  

 

Benefits arising from the proposals 

 

7.19 The following were suggested by the Appellants in section 3 of the SOC as 

positive benefits arising from the proposals: 

-     Future viability of the club 

- Facilitate future club growth 

- Club income generated from the ‘northern and western blocks’ 

- Club growth enabling expansion of community engagement (including engaging 

young people and encouraging participation in sport) 

- Provision of further sports facilities relating to a range of sports not just football 

(not identified what sports) redressing sporting deficit-Provision of long lease 

for club allowing future planning (current lease is 20 years).   

 

7.20 When considering the above benefits, further elaboration is provided from 

paragraph 5.35 of the SOC. These are loosely based around club benefits, 

provision of facilities, provision for the community, economic benefits and the 

provision of homes. The secure future of the Club onsite is a material 

consideration.   However following investment from the current Owners, there is 

nothing to suggest the economic future of the club is presently uncertain. Club 
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growth is supported by policy CH7 but growth is possible without the provision of 

unnecessary excess sporting provisions as demonstrated by my colleague Gerry 

Wade. Club income is a business matter and were it not for the need to ensure 

fiscal benefit is not drawn at the expense of the public and community purse, this 

would usually be beyond planning consideration. This also relates to Club viability 

already discussed. Community engagement is an objective the Council supports, 

with appropriate mechanisms to ensure it takes place, as supported by Sport 

England in Appendix 2. The range of further sports encouraged are not identified 

so no weight can be provided to this comment. The need for a long lease is 

presumably not directly tied to this planning application. 

 

7.21  The Appellants Statement of Case from paragraph 5.35 to 5.38 relies on the 

Design and Access Statement and the Chairman’s letter in Appendix 2 of the 

Statement of Case to outline the community benefits of the scheme.   

 

7.22  The community benefits cited are dealt with below.   They do not, alongside the 

desire to progress through the league, establish that the proposed facilities are 

reasonable and proportionate when measured against the considerable needs 

of the borough for affordable housing and other infrastructure requirements that 

are excluded from the proposals on viability grounds (tabulated for ease): 

Community Benefit 
 

Council Response 

 
 

 

Need for a community stadium 
 

One presently exists 

The ability of a sports village to provide 
for a viable future for the club (inc a debt 
free future, increased club attendance, 
attraction of sponsors and players to 
facilitate advancement from the National 
Conference to Football League) 

The Council supports these objectives 
but not the provision of disproportionate 
facilities beyond what is required for 
league advancement, at the expense of 
the provision of affordable housing and 
planning obligations 

Attract more volunteers and employ 
more persons 
 

Speculative and not to a quantifiable 
degree 

Increase range of sporting and 
community outreach programmes 
 

No details of specific sports, 
audience/users, frequency, duration or 
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firm commitment to any measurable 
degree 

Income from ancillary development to 
assist with running costs of club so 
improved community services can be 
made available 
 

No detail of what proportion of income 
would benefit the community 

Provision of social identify and 
community cohesion 
 

Arises from existing FC, a new stadium 
is not required. 

Focal point for civic pride and identity 
 

The existing FC provides this 

Ability to extend coaching programme 
and engage further with local schools, 
increasing sport participation in young 
people 
 

No details of frequency, duration, area 
of involvement, duration of commitment 
or details of coaching provided 

The sports village could provide pay 
and play partnerships with local schools 
and sports clubs 
 

Speculative 

Could have coaches and sports 
therapists available 
 

Speculative 

Could be a hub of local excellence for 
facilities and training 
 

Speculative 

Could assist in reducing obesity in the 
Borough and other health conditions 
that can be improved through 
participation in sport 
 

Speculative and not measurable 

Assist with the Councils Play facilities 
strategy 

As a sporting facility this is achieved 
with or without development 

 

7.23 None of the above benefits are clearly defined, measurable or result in 

demonstrable community gain that can be quantified and offered as a 

meaningful offset against the planning obligations sought. Many of the 

suggested community enhancements are speculative (could) and make no 

reference to amount or degree as would be usually expected in the form of a 

Community Use Agreement. In summary, without a detailed contractual 

package providing community benefits and enhancement, no clear weight can 

be attributed to the Appellants aspirations. 
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7.24  Community Use Agreements are common practice and the provision of such is 

supported by Sport England in this Application (Appendix 2). Furthermore, 

many of the benefits identified by the appellant do not arise directly from the 

development itself, but rather exist in relation to a functioning football club. The 

development is not required to enable CFC to create local community 

connections.  

 

7.25  The Appellant’s Statement of Case makes reference in paragraph 5.40 and 

5.41 to sporting provision that may be possible on other sites in the surrounding 

area, namely the Cheshunt Club to the north. This relates to a separate site, in 

differing ownerships, part of which has been subject to a recently refused 

application for redevelopment into housing with the relocation of sporting 

provision off-site. In the absence of control over this land or contractual 

obligations securing continued use and operation in association with the site 

currently being considered, all comments in this paragraph are considered 

speculative. The decision notice and site location plan for application 

07/20/0770/F is provided in Appendix 4 for reference. 

 

Provision of a clawback clause within the S106 

 

7.26 The Council acknowledges that the Appellant is waiving the usual business 

profits associated with new development (15-18%) and instead is accepting a 

return of only 3%. This is the basis of their submission as determined and 

subject to this Appeal. 

 

7.27 The Chairman’s own statement in Appendix 2 of the Appellants Statement of 

Case states ‘The rewards of running/owning a community sports club are 

not financial. It is certainly not a pastime for those seeking financial gain’ 

 

7.28   Accepting the above basis underpinning the submission, the Council is of the 

view that, should GDV improve, then a clawback mechanism be included by 

which the waived community contributions can be recovered. Between 3% and 
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15%, the Local Authority are seeking to share any uplift at 50% and should GDV 

exceed 15% then 75% in favour of contributions is being sought. The Council 

is firm in the view that a business should not profit at the expense of community 

provision. 

 

7.29  In addition the Council are seeking a revenue share for obligations from the 

Club. Initial review suggests ongoing revenue is not included in the GDV but 

the Council may change position if this can be demonstrated. 

 

Further S106 provisions 

 

7.30  In addition to funding matters, the council is also seeking the following from the 

S106: 

i) genuine community benefits in the form of community use agreements 

for the three elements – the stadium, the clubhouse and the commercial 

block. 

ii) enshrine community benefits from the direct operation of the Club and in 

particular the retention of a structure of junior teams and training and a 

programme of community engagement activities. 

iii) a commitment to maintaining the facilities in good order. 

 

Summary of the Council position 

 

7.31 Cheshunt FC have identified the proposed expenditure in respect of new 

facilities sought and the revenue required to fund such provisions. The 

club then go on to conduct a viability exercise to suggest the provision of 

planning obligations and affordable housing is not possible due to the 

development costs.  The proposal represents a disproportionate scheme 

since it exceeds what is reasonably necessary to achieve league 

advancement (the rationale for the development) and any other claimed 

benefit and will deprive the area of much needed infrastructure and 



20 
 

affordable housing contributions.  Further uncertainty arises from the 

Cost Appraisal underpinning the Viability appraisal relating to a previous 

planning application scheme and differing resulting construction costs. 

 

7.32  The Council’s position is that it is not reasonable practice to inflate the 

cost of development either through provision of non-essential facilities or 

the enhancement of the development beyond what is reasonably 

necessary so that planning contributions are not viable.  That is not the 

purpose of a viability appraisal process. 

 

7.33 The developers then suggest there is the ability to provide a package of 

community enhancements and benefits that should be a material 

consideration but fail to identify clearly the package on offer or attribute 

any funds towards this.  The arguments put forward do not make the 

proposed facilities proportionate.  Further, without details of funding or 

means of securing provision community provision cannot be based on 

good faith. Furthermore, this absence of clarity for provision cannot be 

meaningfully weighed against the absence in provision of planning 

obligations, where in principle and demonstrable harm is identified in 

paragraph 7.16 above. This can be resolved with a properly formed 

Community Use Agreement and Facilities Management Agreement, but the 

Councils overriding concern regarding the absence of provision for 

affordable housing and planning obligations remains.  

 

7.34  Finally, the Council is requesting, by way of a S106 agreement, the ability 

to clawback any waived planning obligations and funds to provide 

affordable housing elsewhere in the Borough  should upon completion the 

GDV of the site exceed the anticipated 3% as set out in para 7.28 above. 

Equally in respect of ongoing revenues for the Club, similar clawbacks are 

proposed to offer the community opportunity to reclaim the foregone 

contributions before individuals profit. 
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8  Reason for Refusal 3 

 

8.1  Reason for refusal 3 states: 

The development would have an unacceptable impact on the amenity of 

the residents in Montayne Road bounding the site by way of overlooking 

and the perception of being overlooked, contrary to Policy EQ1 of the 

Broxbourne Local Plan 2018-2033. 

8.2  The reason for refusal cites residents in Montayne Road only, and the 

overlooking and perception of overlooking that may arise for them.  The extent 

to which overlooking and perception of overlooking may arise is founded upon 

two main issues; 

i) the separation distance between the proposed new development and the 

existing residential properties in Montayne Road, and 

ii) The design and scale of the proposed new properties 

Policy Context 

NPPF 

 

8.3  Paragraph 127 of the NPPF sets out the objectives for development to achieve 

well designed places, this includes subclause f) ‘create places that are safe, 

inclusive and accessible and which promote health and well-being, with a high 

standard of amenity for existing and future users; and where crime and disorder, 

and the fear of crime, do not undermine the quality of life or community cohesion 

and resilience.’ 

8.4  Paragraph 130 states ‘Permission should be refused for development of poor 

design that fails to take the opportunities available for improving the character 

and quality of an area and the way it functions, taking into account any local 

design standards or style guides in plans or supplementary planning 

documents………’ 

Broxbourne Local Plan 
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8.5  Policy EQ1: Residential and Environmental Quality states; 

I All proposals for development within the urban area must avoid detrimental 

impacts on the amenities enjoyed by the occupiers of neighbouring properties 

in terms of daylight, sunlight, outlook and overlooking. 

II. Proposals which generate dust, noise and odour must not result in a material 

harm to the amenity levels currently enjoyed in an area. 

III. All development proposals must include provision for the storage of refuse 

and recycling facilities, and access to them suitable for waste management 

vehicles, in compliance with the Council’s Waste Supplementary Planning 

Guidance.Borough-Wide Supplementary Planning Guidance Adopted August 

2004 (Updated 2013) 

8.6  Paragraph 3.2.1 sets out the following:  

‘In order to ensure reasonable privacy in dwellings it will be expected that:-  

Privacy Guidelines  

1. In the case of the internal estate environment of new housing the window-to-

window minimum distance where it occurs should be 25 metres.  

2. In the case of new development adjoining existing development:- 

a) For 2-storey dwellings a distance of 25 metres  

b) For 3 or more storey development a distance of 30 metres  

3. In order to ensure a reasonable outlook from the main windows of a habitable 

room where a window faces a blank wall of an adjoining property the minimum 

distance will be 12 metres. 

8.7  It is these standards that the Appellant refers to in the Statement of Case and 

Design and Access Statement. 

8.8  Of particular importance however is paragraph 3.2.3,  of the SPG stating ‘ When 

new housing or flats of more than 2 storeys are planned adjacent to existing 

housing, a higher standard of separation distance is required to preserve the 

amenity of the existing occupiers where there has hitherto been an expectation of 
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privacy and outlook which will become more limited through the proposed 

development.’. 

Provision of separation made in the submission 

 

8.9 At the narrowest point, the proposed new development is 31m from the existing 

bungalows in Montayne Road as indicated in the cross section below. 

 

 

Figure 1: Proposed Cross Section (doesn’t include rear extensions to the properties) 

 

 

8.10 As is clearly demonstrated in the above cross section, the three storey 

development proposed, reduces to two storeys on the immediate end of the 

block, before a significant drop in ground level towards the existing bungalows 

in Montayne Road. The properties in Montayne Road are bungalows in the 

traditional sense without loft development and the tree screen indicated above 

is absent from the existing tree survey, therefore alluding to a screen that may 

become established in the future subject to suitable conditions. The above 

image also demonstrates that the eaves of the bungalows falls significantly 

below the slab level for the development. 
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Figure 2: Tree Survey extract demonstrating the absence of retained tree screen on 

the cross section 

 

Figure 3: Aerial photograph of the rear of Montayne Road demonstrating absence of 

mature trees and presence of rear extensions not included on the submission 

documents. It is understood there has been recent replanting, but this will need years 

to establish. 
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Figure 4: View towards the development from the Montayne Road direction, albeit 

at a significantly elevated visual level. 

 

8.11 The plans and images provided clearly demonstrate the scale of the proposals 

and the drop in ground level relative to the existing residential bungalows. 

Design and Scale of the proposed new properties 

8.12 When considering overlooking and the perception of overlooking the scale and 

design of the new development is a consideration. As demonstrated in figure 1 

above, the scale of the development at the higher ground level, would effectively 

tower over the bungalows. When considered with the flank window illustrated in 

figure 4 and figure 5, the perception of unacceptable overlooking of users of the 

rear garden areas and rear facing rooms of the properties in Montayne Road 

would occur. Similarly, this situation would arise from the front balcony feature, 

where users would look down into the garden areas of Montayne Road a mere 

18m from the side of the balcony. The perception of harm exacerbated by the 

ground change that results in the accommodation on Montayne Road being 

provided below ground level of the development proposed. The result is a built 

form with window and balcony features that are visually dominant and 

prominent exacerbating the perception of harm from overlooking this directly 

conflicts with Council policy EQ1. 
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Figure 5: Plans and elevations of the block visible from 62 Montayne Road at the 

closest point of 31m. 

 

 

Summary of the Council’s issues relating to Reason for Refusal 3 

 

8.13 Overlooking and the sense of overlooking results in the loss of privacy in the 

home and loss of enjoyment of the dwellinghouse. This has a clear adverse 

impact on amenities enjoyed by the occupier.  

 

8.14  The Council seeks to protect neighbouring amenities and loss of enjoyment of 

the property.  This loss of enjoyment can be derived from loss of privacy 

resulting from overlooking and is prevented by policy EQ1 and the Council’s 

SPG. 
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8.15 The Council’s Supplementary Planning Guidance that sets out the usual 

requirements to prevent overlooking are provided in paragraph 8.6 above. This 

assumes a relationship between properties of a similar characteristic and a 

similar ground level.  Significant ground level change between properties is not 

common and as such not explicitly considered within the SPG. The 

development appears akin to a 3 storey development when viewed from the 

rear elevations and gardens of the bungalows with a further storey behind 

forming the main block, visually akin to a fourth storey as illustrated in figure 1. 

 

8.16 Notwithstanding the interpretation of the privacy guidelines explored above, 

paragraph 3.2.3 of the SPG clearly states ‘ a higher standard of separation 

distance is required to preserve the amenity of the existing occupiers where 

there has hitherto been an expectation of privacy and outlook which will become 

more limited through the proposed development.’. The provision of 1m beyond 

the minimum standard does not represent a higher standard, rather a minor 

increment There is a window in this flank elevation and a balcony offset by some 

3m from the side wall. [The provision of 1m beyond guidance minimums is not 

adequate to offset the harm that was envisaged by policy as likely to arise, that 

is further exacerbated by the ground level changes already discussed. It is 

noted the assessment is conducted to the side of the development as opposed 

to the rear, however the adverse impacts arising are commensurate. 

 

Harm identified 

 

8.17 The provision of two and three storey development with flank windows looking 

directly onto neighbouring properties and a balcony allowing the same 

relationship at a proximity of 31m at the narrowest point represents an 

unacceptable degree and perceived effect of overlooking of properties in 

Montayne Road, most harmful to number 62, but to a lesser extent to numbers 

64, 66 and 68. 

 

 

 



28 
 

Figure 6: Extract of the proposed site plan illustrating the relationship of the terraces 

to the existing bungalows 

 

8.18 As a result of insufficient separation and the scale of development, that includes 

flank windows and balconies, there is an unacceptable degree of overlooking to 

the existing properties.  The result is an unacceptable erosion of privacy, actual 

and perceived in the rear garden environs and when using the rear facing rooms 

of dwellings particularly bungalows in Montayne Road. Recent Appeal decision 

APP/W1905/W/20/3265422 within the Borough considered new development 

at an increased height to that which presently exists and the associated impact 

of window openings on the amenities of neighbours. The Inspector concluded 

that even were a window to be obscure glazed, movement would be perceptible 

within the property, when open noise would be audible and the height of the 

position for overlooking would allow for views into the rear elevation windows of 

the neighbouring properties. Such views were frequent as the occupiers go 

about their everyday activities and the erosion of neighbouring privacy 
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associated was unacceptable. The removal of permitted development rights 

allowing further openings to be formed was also considered. But all possible 

mitigation by condition was not considered sufficient to resolve the perception 

of overlooking that would remain. The Appeal decision is supplied at Appendix 

3. 

 

8.19 In para 5.25 of the Appellant’s Statement of Case, the Appellant fails to have 

regard to the bungalows in Montayne Road in their entirety, focussing instead 

on the existing houses only. The separation distances are acknowledged from 

paragraph 8.9 above but the Council does not accept the landscaping provision 

as it is not established and the suggestion of its provision on the cross section 

and proposed plans is misleading as it does not exist (Figure 2 and 3 supplied 

above)].  

 

 

8.20 In para 5.27 the Appellant’s Statement of Case, it discusses the fall back 

position of use of an increased height pitch by players and observations by 

spectators and the proximity of this activity to the boundaries in Montayne Road. 

The existence of the fall back is accepted but should be given limited weight.  

Sports matches may take place frequently and may involve persons spectating, 

but they are events of a short-term nature. There is no physical structure 

associated with the matched and pitches, compared with the proposed 

development that provides a clear physical presence and unrelenting, unbroken 

sense of surveillance that would result. 

Possible mitigation for overlooking 

 

8.21  As demonstrated in figure 2 above the submitted tree survey identified trees 

for protection and retention during development. This did not include any 

specimens along the boundary with Montayne Road. Figure 3 shows no trees 

to be present. Rather, the trees illustrated in figure 6 appear to be proposed 

landscaping, despite the height annotations in the cross section in figure 1.  
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8.22 Landscaping as a screen was considered. However, this is not a reasonable 

mitigation due to the period required to establish a mature tree line as illustrated 

in the proposals. Equally, landscaping should not be relied upon as a means to 

create acceptable development, as loss of leaf in winter periods and views 

possible through the tree coverage would result in the issue of overlooking 

remaining. 

 

8.23  Obscure glazing could be secured by condition for the window on the flank that 

serves a stairwell, and privacy screens could be considered for the balconies 

albeit this would have associated impacts to the appearance of the Streetscene.  

However, this would not remove the perception of overlooking when 

experienced from a reduced ground level, relative to three storey building 

heights, where the outlook was previously devoid of development. This would 

also not satisfy paragraph 3.2.3 of the SPG as it would not increase the 

separation distance beyond the 31m presently provided. 

 

8.24 Finally, obscure glazing was also discounted by the Inspector as a suitable 

approach in Appeal APP/W1905/W/20/3265422 (appendix 3) in Broxbourne as 

movement within the room was still perceivable, noise from within would be 

audible when the window was open and the perceived and actual harm arising 

from overlooking would remain. 

 

 

Summary of the Council’s Position 

 

8.25 The Appellants have sought to comply with paragraph 3.2.1 of the 

Councils SPG, by providing a separation between development at the 

narrowest point of 31m. This overlooks paragraph 3.2.3 of the same 

guidance whereby a higher standard of separation is required. The 

standards require 30m under para 3.2.1, the Appellants have provided 

31m this is not a higher standard of separation as required by paragraph 

3.2.3.  
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8.26 The changing ground level is such that the development slab level is 

above the eaves of the bungalows at 60-68 Montayne Road, resulting in 

an unacceptable relationship between the existing and proposed 

dwellings and exacerbating the harm to the neighbouring residents by 

creating a more prominent, dominant and overbearing viewing platform 

from which to overlook the properties in Montayne Road. 

8.27 With possible mitigations ruled out, the Council has determined the 

impact to neighbouring amenities to be unacceptable and harmful 

contrary to policy EQ1 and the SPG and in accordance with recent case 

law supplied in Appendix 3. 

 

9  Reason for Refusal 4 

 

9.1 The reason for refusal is: 

 

The design of the development would have an unacceptable impact on 

the visual amenity and character of the surrounding area, contrary to 

Policy DSC1 of the Broxbourne Local Plan 2018-2033. 

 

Policy Context 

NPPF     

 

9.2 Paragraph 124 of section 12 (Achieving Well Designed Places) of the NPPF    

states: ‘The creation of high-quality buildings and places is fundamental to what 

the planning and development process should achieve. Good design is a key 

aspect of sustainable development, creates better places in which to live and 

work and helps make development acceptable to communities.’ 

 

9.3 Paragraph 127 builds on this, requiring that developments ‘b) are visually 

attractive as a result of good architecture, layout and appropriate and effective 
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landscaping’ and ’c) are sympathetic to local character and history, including 

the surrounding built environment and landscape setting,’. 

 

Broxbourne Local Plan 

9.4 Policy DSC1: General Design Principles states: 

I. The Council expects a high standard of design for all development. Wherever 

possible, development proposals must: 

(a) enhance local character and distinctiveness, taking into account: existing 

patterns of development; significant views; urban form; building typology and 

details; height; roof form; fenestration detail; materials; building lines and other 

setbacks; trees; landscaping; and features of local and historic significance; 

and 

(c) increase permeability of the area by providing easy to navigate and safe 

physical connections with surrounding spaces, streets, paths and 

neighbouring development; 

And 

(e) reinforce existing pedestrian connections and create new ones with a clear 

hierarchy of paths and streets that promote pedestrian friendly environments 

and active lifestyles; 

(f) provide coherent and logical layouts with active frontages and good natural 

surveillance; 

and 

(h) increase accessibility to open spaces, sports and play facilities where-ever 

possible; 

 

Local Character 

 

9.5 The area surrounding the application site is characterised by either open Green 

Belt or low-density suburban housing at single or two storey. The neighbouring 

residential development is characterised by semi-detached properties in 

Montayne Road and Theobalds Lane with short terraces emerging in Raydon 

Road, before longer, denser terraces emerge over Crossbrook Street towards 
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Cheshunt. Some 3 storey flatted development exists in Friends Avenue, off The 

Arches, in a small block, with larger flatted provision in a building off the High 

Street adjacent to the Vine and off Crossbrook Street. 

Figure 7: View from Montayne Rd looking towards the development site, showing two 

storey and bungalow properties 

 

 

 

Figure 8: General local form looking west towards the development site 
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Development Character 

 

9.6 The development as proposed provides generally linear elongated blocks of 

accommodation at an elevated ground level relative to the surrounding areas.  

Provision of open, undeveloped areas are restricted to the site boundaries. 

 

Figure 9: The development proposals 

 

 

9.7 The  Appellant’s Contextual Appraisal in section 4 of the Planning, Design and 

Access Statement includes no architectural appraisal or consideration of 

surrounding mass, stating only that neighbouring land uses ‘to the east is housing 

which either backs onto the site, or is orientated side on’ (para 4.1).  No description 

of the scale, mass or presentation of housing is provided.  Reference to 
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neighbouring design is not included until page 46 of the Appellant’s Statement, in 

which the development is identified as ‘largely visibly separated from nearby 

housing’. The absence of attention to local character or context in the evolution of 

the development suggests the design of the development is not derived from the 

surrounding context, but rather the needs and aspirations of the club...The 

incorporation of locally derived architectural features such as materials are noted, 

however these alone do not align the development with the surrounding character.  

Summary of the Councils Issues relating to Reason for Refusal 4 

 

9.8 The layout (Figure 9 above) is centred around the provision of the club facilities.  

The appellant addresses concerns around density of development in the Design 

and Access Statement (page 20) ‘it has been necessary to make an efficient use 

of the site in order to provide sufficient development to fund the new stadium and 

associated sport and community facilities and provide the club with an income’. 

This demonstrates the proposals evolved around the provision of the facility 

desired and the associated enabling development. , Evolution in this manner  

largely disregards the character of the surrounding area.  

 

9.9 Absence of clear connectivity through the site  to existing facilities further reinforces 

the absence of consideration of character locally. The Rifle Club and adjacent pitch 

provision beyond the application site would now be accessed via the car park area 

for the football stadium, with central rows of parking visually obscuring the entrance 

to the Rifle Club and training pitches obscured visually by the stadium when 

entering the grounds. The result is a layout that services the proposed development 

with access to surrounding existing development incorporated as a secondary 

function. This detracts from the presence of these existing facilities and their 

associated contribution to existing character. 

 

9.10 Landscaping provision is used as a means of visual separation and an attempt to 

soften the appearance of the scheme, as oppose to providing complimentary 

features.   
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9.11 The proposal is highly visible in the surrounding streetscape due to the scale of 

development and elevated ground level,. This visual impact of the development 

is overbearing and incompatible with the local character when experienced in the 

surrounding street scenes such as Montayne Road or rear garden areas of 

residents neighbouring the development as well as for users of Albury Walk the 

PRoW running the length of the eastern site boundary, contrary to policy DSC1 

 

The Harm identified 

 

9.12 The proposals will dominate the area due to the height and scale of the 

development, to the detriment of the existing character of the surrounding areas, 

when viewed over and beyond the existing development, particularly in Montayne 

Road, but also from the gardens of these neighbouring properties. There will also 

be a clear contrast in character when experienced kinetically, moving through the 

area. This contrast will also be evident and harmful when viewed by users of the 

Albury Walk PRoW. 

 

9.13 The Appellant fails to consider how the development will be experienced locally. 

Whilst the immediate visual context on entry to the site is isolated (due to the 

manner and location of the access, the screening proposed and orientation), the 

destination will be reached after travelling through the Borough and there will be 

a clear contrast in design, form and scale between the development and the 

surrounding streets which are passed though in order to reach the destination. 

Dense development is associated with urban form and the height of development 

increases in the approach to a destination centre. The proposals take the 

opposing approach - after travelling from routes which are more dense, like the 

high street, the more open suburbs would be experienced, before arrival at a 

destination defined unmistakably by: a) an elongated surrounding form around 

the stadium; b) with up to 5 storey towers on the corners, c) reducing to 3 storeys 

generally around the site and d) with only the very end units reducing to 2 storey. 

The overall resulting character is dominant, dense and, whilst clearly a 

destination, is one at odds with the existing relatively open and low scale 

character of the surrounding area. 
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9.14 The proposals also fail to consider how the development will be viewed by 

members of the public using the PRoW along the estern boundary (Aldbury 

Walk). The scale of the development proposed at the elevated ground level will 

appear visually jarring with the existing built form along Montayne Road and 

proposals will appear all the more imposing due to the close proximity with the 

PRoW. 

 

9.15 The Appellant’s Statement of Case suggests in paragraphs 5.5-5.9 that the 

Council has departed from Officer level advice (pertaining to the Officers 

recommendation to committee) and that the Councils’ position has been 

inconsistent. Reference is made to the previous reasons for refusal (Decision 

notice supplied in Appendix 5). 

 

9.16 The Council has acting in accordance with its constitution and received the 

advice of Officers before considering the relative merits of the application and 

determining in accordance with the Council’s Adopted Local Plan. The Council’s 

Local Plan was adopted after the determination of the previous application and 

this has a bearing on the Council’s decision as now issued.  Accordingly, matters 

relating to the form of development were no longer expressed as a scale or 

density concern as the quantum of development is supported by newly adopted 

policy CH7.  The Council has reconsidered the proposals as it is entitled to and 

identified the harm in reason for refusal 4. The Council and its Members have not 

behaved in any way that is unreasonable in the determination of the application 

and Officers and Members both represent the Council, with views that may differ 

but with the clearly identified and measurable goals set out in the local plan 

driving all decisions.  

 

9.17 Regarding information requested and opinions expressed throughout the 

evolution of design and consideration of the applications, advice offered is at 

Officer level only until the determination of the application. Such advice is offered 

without prejudice on the Council, it is not binding and offered in the spirit of 

making progress. As plans and details evolve, new matters arise and matters 
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may assume more or less importance. This does not represent unreasonable 

behaviour, merely an organic and evolving context and situation. 

 

9.18 In para 5.31 of the statement of case, the Appellants assume the reason for 

refusal are based upon the housing only, using previous reasons for refusal as 

justification.  Given that the previous decision indicated that the scale and density 

of development was harmful, it is clear to me that the design of the flats around 

the football stadium is not acceptable to the Council, and that the previous 

application was refused due to the design of the houses and the scale and density 

of the development overall. Furthermore, comparison between the two schemes 

reveals minimal changes to the flats. Design and form are not set and should 

reflect local character as identified by the Council in its assessment and 

determination. 

 

9.19 Regarding para 5.32 of the Statement of Case the Council would agree the 

proposed housing designs are an improvement upon the previous scheme.  

However, this is not a sufficient improvement to materially alter the Council’s 

conclusion on the harm created by the scheme.  

 

9.20 Regarding para 5.34 of the Statement of Case, the Council was not prescriptive 

in the design, scale or form of development that should take place when 

allocating the site for development.  However, the expectation of Policy CH7, as 

with all the other plan allocations, is that proposals that come forward should 

meet the remaining policy requirements set out in the local plan. 

 

Summary of the Council’s Position 

 

9.21 The Council has previously identified concerns relating to design matters when 

determining previous application 07/16/1369/F. The concerns in respect of 

design relative to Reason for refusal 4 extend to the entirety of the development 

on site, including the flats around the stadium not just the housing. 

 



39 
 

9.22 The existing local character is generally low height at single or two storeys with 

some small three storey blocks in the wider area. The proposed development 

provides for up to five storeys around the stadium and elongated blocks of 

terraces of three storeys reducing to two storeys at the ends. The 

accommodation provided is all large-scale and at odds with the surrounding 

character. 

 

9.23 Attempts to isolate the site from the surrounding area to permit a contrast in 

development style are noted.  However, the increase in ground level on site 

renders the site highly visible between properties in the surrounding streets and 

the development would have a significant impact on the local character by 

appearing dominant and prominent beyond the existing streets. When viewed 

from the rear gardens of the properties backing onto the site and the PRoW 

Albury Walk, the visual impacts would be exacerbated by the absence of any 

meaningful intervening structures and the scheme’s close proximity. The result 

would be a development which stands in an imposing manner over the rear 

garden areas of adjacent properties. 

 

9.24 Consequently, the Council has concluded that the development as proposed 

would have an unacceptable impact on the character and visual amenities of 

the surrounding area, contrary to paragraph 124 and 127 of the NPPF and 

policy DSC1 of the Adopted Local Plan. 

 

10  5 year housing land supply 

 

10.1  I am aware of the Council’s position in respect of the Housing Delivery Test over 

the previous 3 years. I note that delivery is only marginally below the 75%.  None 

the less the presumption in favour of development from paragraph 11 (d) of the 

NPPF is engaged. 

10.2  I rely on the evidence of Mr Martin Paine in regards to the detail surrounding 

future Housing Supply but understand from Mr Paine’s conclusions, there is 
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minimal shortfall in 5 year housing land supply, anticipated to be rectified within 

delivery in the next 1-2 years.   

10.2  Therefore, It is necessary to consider the weight to be placed on housing need.. 

With regard to the 5 year supply, Mr Paine shows that this can be met by the 

allocations within the Local Plan and I agree with that assessment.  As a result, 

I give the housing shortfall limited weight 

11  Benefits arising from the proposed development 

 

11.1  The proposed development would result in a number of benefits as put forward 

by the Appellants in paragraph 7.19 to 7.25 above. However, in addition to the 

community and economic provisions arising from the scheme, the housing 

provision must also be considered. 

11.2  The housing provision on site forms part of the Councils planned delivery for 

housing over the plan period, and some weight is attributed to this. Regarding 

the housing shortfall in the Borough, as will be demonstrated by my Colleague 

Mr Martin Paine, this will be corrected in the foreseeable future, meaning I give 

minimal weight to the shortfall identified.  

12  The planning balance and section 38(6), including the engagement of the 

presumption in para. 11 NPPF. 

 

12.1  The Development Plan is the starting point for determination, including the 

Broxbourne Local Plan. The proposal is not in accordance with the adopted 

Local Plan, in particular, policies PO1, H2, DSC1 and EQ1. As a result, the 

proposals should be refused unless material considerations indicate otherwise. 

The material considerations include the application of the presumption in para. 

11 of the NPPF.   

12.2  The failure to meet the housing delivery test results in the engagement of 

paragraph 11. d) of the NPPF. 

12.3  Paragraph 11d states that where there are no relevant development plan 

policies, or the policies which are most important for determining the application 

are out-of-date, granting permission unless:  
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i. the application of policies in this Framework that protect areas or assets of 

particular importance provides a clear reason for refusing the development 

proposed; or   

ii. any adverse impacts of doing so would significantly and demonstrably 

outweigh the benefits, when assessed against the policies in this Framework 

taken as a whole.  

12.4  The accompanying footnotes clarify that with the failure of the Housing Delivery 

Test results in the Local Plan Policies being considered out -of-date. When 

considering the tilted balance, it remains to be considered what weight should 

be attributed to the Local Plan Policies upon which the decision is based. 

12.5  The Council has relied upon policies PO1, H2, EQ1 and DSC1 in determining 

this application and I comment on them below. 

12.6  PO1 (text supplied in para 7.5). The requirement to secure infrastructure and 

affordable housing in association with new development does not become 

invalid in the event of an under-delivery of housing.  It is reasonable to consider 

that housing delivery is a priority.  However, failure to secure adequate 

infrastructure to support new development provided under the tilted balance 

would result in poor quality developments. Delivery of housing without 

associated obligations undermines the provision of education, healthcare and 

child and library services for occupants of the new development, to the 

detriment of these occupiers. This policy is clearly theoretically out of date due 

to the housing delivery test.  However, the weight to be attributed to the policy 

remains significant. 

12.7   Policy H2 (text supplied in para 7.6) requires the provision of affordable housing.  

Housing need falls across all areas, not just market housing and there is no 

suggestion that market delivery should be progressed at the expense of social 

housing.  This principle is supported by the NPPF and, whilst the policy is 

deemed out of date, the weight attributed to the policy objectives should remain 

significant. 

12.8  Policy EQ1 (text supplied in para 8.5) seeks to protect residential amenities. 

The objectives of this policy remain valid. The importance of affording suitable 
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protection to residents within the Borough remains and the policy may be 

deemed out of date, but the weight attributed to the policy should remain 

significant. 

12.9  Policy DSC1 (text supplied in para 9.4) seeks to ensure the good design of new 

development. The NPPF devotes section 12 to this objective.  The importance 

of good design remains even with an emphasis on housing provision, therefore 

whilst deemed out of date, this policy still retains significant weight.  

12.10  As a result of the above, while the policies contained within the Local Plan are 

deemed out of date, they should still be attributed significant weight in the 

assessment under paragraph 11d).     

12.11  Taking into account the harm arising from the scheme and it benefits as 

discussed above, I have concluded in accordance with limb ii) of paragraph 

11d), that the adverse impacts arising from the proposed development 

significantly and demonstrably outweigh the benefits of the scheme when 

assessed against the policies in the framework. 

12.12  As per s.38(6) the determination must be made in accordance with the 

development plan unless material considerations indicate otherwise.  In this 

instance the material considerations have been balanced and determined not 

sufficient to justify a departure to the development plan. 
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Appendix 1: List of plans and documents upon which the Council determined 

the application 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



2 
 

1. Application Forms and Certificates.  

2. Covering Letter. 

3. Cheshunt Planning DAS. 

4. Transport Assessment. 

5. Framework Residential Travel Plan. 

6. Framework Workplace Travel Plan Revised July 2018. 

7. Stadium Event Management Plan. 

8. Air Quality Assessment. 

9. Archaeological DBA. 

10. Drainage Strategy. 

11. Ecological Appraisal 

12. Flood Risk Assessment. 

13. Phase I and II Geo-Environmental Assessment. 

14. Supplementary Gas Monitoring Report. 

15. Noise Assessment. 

16. Tree Survey Part 1. 

16. Tree Survey Part 2. 

 

15_238_PL01_1 Site Location Plan. 

15_238_PL02_1_Application Areas. 

15_238_PL02A_Block Plan. 

15_238_PL03A_Ground Floor Plan. 

15_238_PL04A_First Floor. 

15_238_PL05A_Second Floor. 
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15_238_PL06A_Third Floor. 

15_238_PL07A_Fourth Floor. 

15_238_PL09A_Roof Plan. 

15_238_PL10A Commercial Floor Plan. 

15_238_PL11A Football Club Floor Plan. 

15_238_PL12A Refuse Plan. 

15_238_PL13A Amenity Plan. 

15_238_PL14A Floodlight Plan. 

15_238_PL15A Parking_Cycle Plan. 

15_238_PL16A Long Elevations. 

15_238_PL17A FC Elevations. 

15_238_PL18_1 Site Section. 

15_238_PL18A House Elevations. 

15_238_PL19A_GA SECTIONS. 

15_238_PL20_1_HOUSE TYPE A1. 

15_238_PL20_2_House Type C. 

15_238_PL20A_HOUSE TYPE A2. 

15_238_PL21A_House type B. 

15_238_PL22A Flat Type. 

15_238_PL22A-PL23  1 Flat Type. 

15_238_PL23A Flat Type. 

15_238_PL24 Flat Type. 

15_238_PL25A Flat Type. 

15_238_PL26A Flat Type. 
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15_238_PL27 Flat Type. 

15_238_PL28 Flat Type. 

15_238_PL29A Flat Type. 

15_238_PL30A. 

15_238_PL31A. 

15_238_PL32A. 

15_238_PL33A. 

15_238_PL34A. 

15_238_PL35A. 

15_238_PL36A. 

15_238_PL37A. 

15_238_PL38A. 

15_238_PL39A. 

15_238_PL40A. 

15_238_PL42. 

15_238_PL43. 

15_238_PL44. 

15_238_PL45. 

 

5. Framework Residential Travel Plan Rev 1. 

6. Framework Workplace Travel Plan Rev 1 July 2018, part 2. 

6. Framework Workplace Travel Plan Revised July 2018, Part 1. 

 

18. Letters of Support Waller Planning 18th July 2018. 
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19. Reply to Sport England Queries 18th July 2018. 

20. Financial Viability Appraisal. 

21. Management Plan to Enhance and restore Water Course. 

22. 19827 – ATR-08 P02 Vehicle Tracking. 

23. S106 HOT. 

24. E-mail correspondence re viability. 

25. Biodiversity net gain calculation. 

26. Letter re use classes order. 

27. Thrings letter, letters of support and petition, Part 1. 

27. Thrings letter, letters of support and petition, Part 2. 

27. Thrings letter, letters of support and petition, Part 3. 

27. Thrings letter, letters of support and petition, Part 4. 

28. Transport Technical Note. 

 

15_238_PL02E Proposed Block Plan. 

15_238_PL10B Community Block Layout. 

15_238_PL10C Community Block Layout. 

15_238_PL31 Section Drawing. 

15_238_PL41 Football Pitch Layout 2013. 

15_238_PL42 Football Pitch Layout 2016-17. 

15_238_PL43 Final Football Pitch Layout. 

15_238_PL44A Service Charge & Management Plan. 

15_238_PL46A_Football Club Plans. 

15_238_PL50 Proposed Pedestrian and Cycle Plan. 
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Appendix 2: Sport England comment 
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Appendix 3: Appeal decision APP/W1905/W/20/3265422 
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Appeal Decision 
Site visit made on 18 May 2021 

by Benjamin Clarke BA (Hons.) MSc MRTPI 

an Inspector appointed by the Secretary of State  

Decision date: Tuesday, 15 June 2021 

 
Appeal Ref: APP/W1950/W/20/3265422 

91 Bury Green Road, Cheshunt EN7 5AG 

• The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a refusal to grant planning permission. 

• The appeal is made by Mr R. Berisha against the decision of Broxbourne Borough 

Council. 

• The application Ref: 07/20/0727/F, dated 21 August 2020, was refused by notice dated 

19 October 2020. 

• The development proposed is the demolition of garage and single-storey side extension 

to existing property and erection two-storey detached dwelling with associated 

landscaping and provision of off-street parking. 
 

Decision 

1. The appeal is dismissed. 

Main Issues 

2. The main issues are: 

• the effect of the development upon the living conditions of the occupiers of 
neighbouring properties, with reference to outlook and privacy; and 

• the effect of the development upon the character and appearance of the 

surrounding area. 

Reasons 

Living conditions 

3. The appeal site is located at the end of a two-storey terrace. The rear garden 

of the property is an irregular shape. The proposed dwelling is also of two 
storeys and located to the side of the existing dwelling and close to the 
boundaries of the two-storey properties at the nearby 1a-1c Hargreaves Road. 

4. The pattern of the existing development means that the proposed dwelling 
would be close to the rear gardens of the neighbouring dwellings. On account 

of the height and positioning of the proposed development, the new dwelling 
would have a significant enclosing effect upon the neighbouring gardens.  

5. This is a concern given that the rear gardens of the properties at Nos. 1a-1c 

represent the only areas where residents of the neighbouring dwellings might 
undertake private recreation. In result, the enclosing and overbearing effect of 

the development, and resultant loss of outlook, would result in an erosion of 
the living conditions of the occupiers of the neighbouring properties. 
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6. In addition, the building at Nos. 1b-1c features a single-storey ground floor 

projection. This projection features some windows that would face the site of 
the proposed dwelling.  By reason of the greater height of the proposed 

development, the outlook from these windows would also be substantially 
reduced. These effects would occur irrespective of boundary treatments.  

7. Due to the height of the proposed development, there would be windows 

located on the first floor of the rear elevation. This would allow for views to be 
made from the windows of the proposed development into the rear elevation 

windows of the neighbouring properties at Nos. 1a-1c and their associated 
gardens. This means that the development would erode the level of privacy 
experienced by occupiers of the neighbouring dwellings. The proposed 

development would also be sited closer to existing dwellings than the minimum 
distances specified in the Council’s Borough-Wide Supplementary Planning 

Guidance (2004, updated 2013) (the SPG) 

8. Whilst some of these views would be at an oblique angle, the proximity of the 
appeal proposal to the neighbouring properties, combined with the absence of 

physical features or significant landscaping in the proposed dwelling’s garden, 
that might diffuse such views and owing to the height of the boundary 

treatments, there would be a demonstrable loss of privacy for the occupiers of 
the neighbouring properties. Such views would also occur on a frequent basis 
as residents go about their everyday activities. These effects would occur 

irrespective of whether a condition could be imposed that would remove 
permitted development rights for the installation of new windows.  

9. I acknowledge that one of the proposed first-floor windows would serve a 
bathroom and might therefore be fitted with obscure glazing. However, despite 
this, movement would still be perceptible and when the window is open noise 

could still be audible. Therefore, from the neighbouring properties, the 
perception of being overlooked would remain.  

10. Furthermore, the evidence before me is indicative that the other rear window 
would be fitted with clear glazing as it would serve a bedroom. Therefore, the 
type of glazing would not overcome my previous concerns.  

11. Whilst the development would be in an urban area, where land could be used 
more efficiently and the development would not affect light levels, the adverse 

effects on living conditions as identified would create significant harm.  

12. I therefore conclude that the proposed development would have an adverse 
effect upon the living conditions of the occupiers of the neighbouring 

properties. The development, in this regard, would conflict with Policies EQ1 
and NEB4 of the Adopted Local Plan 2018-2033 (2020) (the Local Plan) and the 

SPG. Amongst other matters, these seek to ensure that new developments 
must avoid detrimental impacts upon the living conditions of the occupiers of 

neighbouring properties; and that new landscaping must take into 
consideration the outlook of existing residents. 

Character and appearance 

13. The proposed development would have a different ridge and eaves height when 
compared to the existing dwelling at 91 Bury Green Road and the rest of the 

terrace in which the existing dwelling is sited. 
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14. Whilst the proposed development would have a different form to the existing 

dwelling, it would be viewed in the context of a variety of dwellings in Bury 
Green Road and in the wider area. This variety includes several different 

terraced, detached and semi-detached dwellings that are constructed to 
contrasting designs. 

15. Furthermore, the surrounding area features a combination of both single-storey 

and two-storey dwellings. Therefore, the environs of the appeal site can be 
characterised as featuring dwellings constructed to several different heights. 

16. Therefore, within this varied context the propose development would not 
appear incongruous. In addition, the development would be screened, to a 
significant degree, by the existing dwellings within the terrace at 85-91 Bury 

Green Road as well as nearby mature trees. Therefore, the proposed 
development would not be readily visible from the surrounding area. In result, 

the proposed development would not be overly prominent, which further 
reduces its effects. 

17. In addition, had I been minded to allow this appeal, I could have imposed a 

planning condition that would have controlled the materials from which the 
proposed dwelling would be constructed. This would further reduce the overall 

effects of the development. 

18. By reason of this varied context, there are several differently sized gaps 
between buildings. In result, whilst the proposed development would reduce 

the amount of space between the existing dwelling and No. 1a, this would not 
appear unduly incongruous. 

19. In addition, the alterations to the existing building would maintain the general 
character of the dwelling and would not appear to be overly strident or 
incongruous.  

20. I therefore conclude that the propose development would not have an adverse 
effect upon the character and appearance of the surrounding area. The 

development, in this regard, would comply with Policies DCS1 and DCS2 of the 
Local Plan, and the SPG. Amongst other matters, these seek to ensure that 
new developments where possible enhance local distinctiveness and respect 

the character and design of the existing building.   

Other Matters 

21. The proposal would add to the local housing supply, and residents of the 
development would support local businesses. However, the overall benefits of 
this would be reduced by reason of the overall scale of the proposal.  

22. My attention has been drawn to Policy TM6 of the Local Plan. This pertains to 
vehicular accesses. I have no reason to believe that the proposal would result 

in an adverse effect on highway safety, which reduces the weight that I can 
attribute to this policy. However, these points do not outweigh the adverse 

effects as previously identified. 

Planning Balance and Conclusion 

23. Whilst I have identified that the proposed development would not have an 

adverse effect upon the character and appearance of the surrounding area, this 
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does not outweigh the adverse effects arising from the proposed development 

upon the living conditions of the occupiers of neighbouring properties. 

24. The proposal would harm the living conditions of the occupiers of neighbouring 

properties. The scheme would therefore conflict with the development plan 
taken as a whole.  There are no material considerations, including the National 
Planning Policy Framework, that indicate the decision should be made other 

than in accordance with the development plan. Therefore, for the reasons 
given, I conclude that the appeal should be dismissed. 

Benjamin Clarke 

INSPECTOR 
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Appendix 4: Decision notice and site location plan for 07/20/0770/F 
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Appendix 5: Decision notice and proposed plan for 07/16/1369/F 

 
 

 
 

 
 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 














