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1.0 Background 

1.1 This document is an addendum to the Appellants� Statement of Case submitted with the 

submission of appeal ref. APP/W1905/C/26/3378144 in March 2026. Whilst complying 

with the procedural requirements set out in the Start Letter dated 18th March 2026, the 

Appellants remain unaware of the LPA�s grounds for issuing the Planning Enforcement 

Notice. The Appellants have sought to engage with the LPA to identify matters of 

common ground, but the LPA has declined to enter into such discussions until after they 

have shared their Statement of Case (see correspondence at Appendix 1), suggesting 

that it is unreasonable of the Appellant to request detail prior. 

 

1.2  It is noted that PINS has varied some procedural requirements (as set out in the Start 

Letter) and acknowledge within the Case Management Conference (CMC) Note that a 

Statement of Common Ground is unlikely to be prepared in advance of the CMC.  

 

1.3 The LPA has been aware of the Appellants� contention that the development does not 

require express planning permission as it benefits from the deemed consent set out in 

the extant Planning Enforcement Notice upheld at Public Inquiry in 1981 [�the 1981 

Enforcement Notice�]. A copy of that Notice is appended to the Appellants� initial 

Statement of Case in Appendix 7. This position was shared by the Appellant with the 

LPA throughout its investigation, including being reiterated within the Planning 

Contravention Notice response in October 2025 (Appendix 22 of the Appellant�s initial 

Statement of Case).   

 

1.4 Conversely, the position of the LPA has consistently been that it is taking advice from 

Hertfordshire County Council in its capacity as the Minerals Planning Authority. The 

County Council�s position has been inconsistent, at times suggesting that the 

requirements of the enforcement notice simply lapsed when they failed to be 

implemented within the prescribed time period (which would mean that the Notice 

moved from being within time for compliance, to having lapsed, without providing any 

opportunity for the planning authority to prosecute for non-compliance) and latterly 

moving on to a suggestion that the Notice had in fact been complied with, by reference 

to a site inspection note (Provided at Appendix 13 in the Appellant�s initial Statement of 
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Case). That site inspection note had failed to be issued to the Appellant over several 

previous requests under the Freedom of Information Act in which he requested to be 

furnished with all relevant documents. The note contains contradictory notes and a site 

map that does not align with the appeal site or Enforcement Notice.  

 

1.4 The LPA�s decision to exclude the hatched area, which is the only part of the site which 

new material has been deposited in) is also confusing �  if the LPA�s contention is correct 

and a breach of planning control has occurred, this location where the imported material 

is sited is expressly excluded from the duty to remedy.   

 

1.5  Inconsistency is noted between the Enforcement Notice (which alleges �Without 

planning permission, the increase of ground levels through the importation and 

processing of inert waste�) and the concurrent Stop Notice (which states �The Council 

considers that there has been a breach of planning control on the land described in 

paragraph 4 below. The breach of planning control is failing to comply with any 

condition or limitation subject to which planning permission has been granted�). 

The LPA�s position in the existence of any express or deemed planning permission and 

the nature of any associated breach of condition is therefore not understood. 

 

1.6  In the context of the above lack of information, the Appellants feel prejudiced in that their 

ability to present a comprehensive suite of evidence is compromised by the failure of 

the LPA to articulate its case and grounds for serving the Notice. The Appellant therefore 

invites the Inspector to consider at the CMC whether any further submission should be 

necessary to facilitate a fully comprehensive assessment of the case, once the position 

of the LPA has been confirmed in their Statement of Case.  

 

2.0 Status of the Former Minerals Site 

2.1 As confirmed in communications and review of the statutory register, the site is recorded 

as a �dormant� mineral site. The element of the planning permission relating to extraction 

had previously expired and any minerals which may remain in the ground cannot lawfully 

now be extracted under the provisions of that planning permission. The extant benefits 

of that permission relate only to the post completion conditions securing aftercare and 



 

  
P a g e  | 5 

 

www.kstownplanning.co.uk 

restoration. Accordingly, the only reasoning behind the site being added to the register 

as a dormant site is because of the incomplete restoration. Those works remain 

permitted by not only the original planning permission, but also by the subsequent 1981 

Planning Enforcement Notice which orders those works. Documents confirming the 

dormant status of the site for the last thirty years are provided as Appendix 2. These 

provide proof that at the time the Enforcement and Stop Notice (which are the subject 

of this appeal) were served, the site was being restored in line with the 1981 Planning 

Enforcement Notice. If, as suggested by the County Council, it has previously been 

completed then the site would no longer be included within the register (indeed, it would 

have been unlikely to have ever been added in the first place in 1996).  

 

2.2 The Appellants are conscious of their obligations, as noted in Paragraph 6 of 

Government guidance on the planning for mineral extraction in plan making and the 

application process1, which states that �responsibility for the restoration and aftercare of 

mineral sites, including financial responsibility, lies with the minerals operator and, in the 

case of default, with the landowner�. The works which are the subject of this 

enforcement appeal are those same restoration works which the Appellants, as the 

current landowners, have a duty to undertake. Those works are required and permitted 

under the 1981 Planning Enforcement Notice.  

 

3.0 Imported Material 

3.1  The material that has been imported to the site is the subject of 84 delivery dockets 

dated between 8th August 2025 and 16th December 2025 (attached as Appendix 3). 

The accompanying soil inspection report for the donor site is also available, if required. 

This material has been spread with the part of the site which the LPA has included within 

the hatching in the Enforcement Notice which is the subject of this appeal. The Notice, 

as drafted, requires the retention of this imported material within the site.  

 

 
1 h ps://www.gov.uk/guidance/minerals#Restora on-and-a ercare-of-minerals 
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4. 0 Material Beyond the Hatched Area 

4.1 The Appellant confirms (and will be wiling to do so under oath at the Inquiry) that the 

mounds of material present within the site beyond the hatched area are materials which 

originated from within the site itself, including materials deposited following the cessation 

of the landfill operation.  

 

4.2  These materials have been scraped back, sifted within the site and separated into piles 

of earth and the hardcore/waste found within, to facilitate the consistent application of 

the requisite layer of earth to retore the site in compliance with the original planning 

condition which is the subject of the extant 1981 Planning Enforcement Notice. 

 

4.3 As above, as drafted the Enforcement Notice allows the retention of the imported 

materials within the site within the hatched area, whilst illogically requiring the removal 

of pre-existing material that has been moved around the site. In the absence of any 

confirmation from the Council providing reasoning for this approach, the Appellant is 

currently unable to offer any substantive response on this matter. With the Enforcement 

Notice also preventing the separation of further material, the requirement to remove this 

material rather than clean and restore the land presents logistical, economic and 

environmental difficulties as it is contaminated land being removed from a former landfill 

site. 

 

5.0 Intended Evidence at Inquiry 

5.1  In the absence of confirmation of the LPA�s reasoning for alleging that planning 

permission is required, the need for evidence is currently uncertain.  

 

5.2 The Appellants case will include evidence from an expert Planning witness, which will 

focus on the status of the historic Enforcement Notice and its implications on the 

lawfulness of matters subject to the Enforcement Notice. If relevant, evidence will also 

be provided regarding the dormant status of the site for the purposes of the Mineral 

Planning Permission. 
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5.3 One of the Appellants is also anticipating providing in-person evidence. Under oath he 

can share firsthand knowledge of the site dating back to the landfill which followed the 

minerals extraction. He can confirm that the site was never restored in compliance with 

the planning condition and associated Enforcement Notice, until he commenced works 

in 2025.  

 

5.4 It is unclear (until the LPA has confirmed its position) whether there is a need for a further 

expert witness with regard to groundworks and/or engineering, who may be able to give 

evidence regarding the necessity and scope of works. The topographical survey which 

is referenced within the Enforcement Notice was provided to the LPA by the Appellant. 

The version that has been included within the Notice is of poor quality, rendering the 

spot heights illegible. Whilst the Appellant and LPA both have a copy of the original 

drawing, this is attached as Appendix 4, to ensure that the Inspector also has the 

benefit of a version of this plan containing legible detail.  

  

6.0 Summary 

6.1 The LPA�s case is currently unknown. The Enforcement Notice alleges �without planning 

permission, the increase of ground levels through the importation and processing of inert 

waste� but the Notice fails to add any grounds for the Council�s assertion that the 

operation is occurring without planning permission � despite the Council being aware 

from communications, site meetings, and the PCN response that it is the Appellants� 

position that the works have deemed consent arising from the need to comply with the 

1981 Enforcement notice. The LPA has not provided any response setting out their 

grounds for dispute. 

 

6.2 The Appellants� case is simple. The restoration of the site is required under the 1981 

Planning Enforcement Notice. Despite the change in ownership and passage of time, the 

Appellants, as the current landowners, are responsible for complying with the Notice and 

failure to do so constitutes a criminal offence. The existence of the Enforcement Notice 

not only permits the restorative works, but directs that they must happen. 
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6.3 The 1981 Enforcement Notice has never been complied with. It has not been withdrawn. 

The site has been added to the statutory register as a Dormant site by the County Council 

due to the failure to complete the required restoration.  

 

6.4 The Appellants hope that following the exchange of statements, the LPA will engage with 

progression of agreeing matters of common ground that will narrow the scope of this 

Inquiry.  

 

6.5 Should unforeseen grounds be introduced by the LPA in relation to their contention that 

planning permission is required then the Appellant reiterates their invitation to the 

Inspector to consider granting a further opportunity to provide a comprehensive response 

to ensure thorough assessment of the material considerations. It remains of concern to 

the Appellants that, to date, they not had the benefit of understanding the premise of the 

LPAs position and the associated opportunity to submit rebuttal evidence.  
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1

From: Laura White <Laura.White@broxbourne.gov.uk>
Sent: 13 April 2026 09:46
To: Katie Smith 
Subject: RE: Footpath

Hello Katie,  
 
Your comments are noted.  
 
The deadline, set by PINS, for the LPA�s Statement is at the end of the month and, as I am sure you can appreciate, it 
not reasonable to expect to be provided comments on the contents of this Statement in advance. 
 
 
Kind regards 
 
Laura White 
Senior Planning Enforcement O icer | Broxbourne Borough Council 
Bishops� College | Churchgate | Cheshunt | EN8 9XQ 
Tel: 01992 785555 ext. 5405 |  Web: www.broxbourne.gov.uk |  
X  @BroxbourneBC | Facebook: @BroxbourneBC 
 

 
 
Sign up to receive emails about Council services  
and events at www.broxbourne.gov.uk/emailalerts 
 

From: Katie Smith <info@kstownplanning.co.uk>  
Sent: 13 April 2026 09:08 
To: Laura White  
Subject: Re: Footpath 
 
Hi Laura, 
 
Thanks for this, as for the SoCG we really need to understand the Council's position before we can draft 
anything as not sure of your stance. 
 
Brian Owen had previously advised that he considered the requirements of the EN had lapsed, two years 
after it was issued, with that position later changing to it having been complied with (which was based on 
an officers site note with an incorrect plan attached reffering to equine use of the land). 
 
In particular it would help to have understanding of the Council's position on the following: 
 

1. Status of the HCC EN (i.e. is it accepted that the obligations of the Notice are extant). 
2. Whether (regardless of any dispute as to the status of the HCC EN), the Council accepts that the 

works would comply with the requirements of the EN.  
3. Whether it is agreed that the site is a dormant minerals site. 



Were are assuming that we will be producing Mr Croke (for firsthand knowledge of the site history) and a 
Planner as expert witnesses. We need to understand any dispute regarding the necessity of the works 
undertaken to know whether we need to also call a Groundwork expert.  

Many thanks 

Katie  

Sent from Outlook for Android 
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County of opportunity

If you are unhappy with the way the County Council has handled your request for information you may
request an internal review of the request. This will be carried out by a member of the County Council
Legal Services Team, who has had no prior involvement with the request. Requests for an internal
review should be sent to the Information Governance Unit at the address above (within 2 months of this
correspondence) and should detail in writing your grounds of appeal.

If you are still dissatisfied with the Council�s response after the internal review you have a right of appeal
to the Information Commissioner at:

The Information Commissioner's Office
Wycliffe House
Water Lane
Wilmslow
Cheshire SK9 5AF.
Telephone: 0330 123 1113
Website: www.ico.org.uk

I will now close your request as of this date.

Yours sincerely

Michael Warby
Information Access Manager
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